students including two of the most brilliant who are here today. They will appreciate a small irony in my presentation today. In the course of supervisions two of my constant refrains were to insist that (1) they explain why the issue being discussed matters, and (2) that they take a stand on the issue and reach a firm conclusion. The paper I present today focuses upon an issue which has been decided once in the last 500 years in English law, and in which my conclusions are expressed very tentatively in the absence of argument. The issue is whether there should be a defence of duress in the law of torts.
I commence, therefore, with an explanation for why this issue matters.
Although there has been only one reported decision, it is unlikely that the reason for this is that the issue never arises. As I will explain, in the related criminal law context the issue has arisen in many written decisions and arises every year in hundreds of jury trials. It may be that the reason why it never arises in the law of torts is because there is an almost unanimous view in every torts textbook, deriving from the leading case, that the defence does not exist.
As for my tentative views, those of you who know me will know that in a previous life the conclusions in this paper might have been more forcefully expressed. They might also have been expressed more firmly by my former associate, and co-author, who spent many days assisting with the research for this paper, and with whom I spent much time discussing these ideas. But the tentative possibility raised by this paper is too radical to be expressed conclusively in the absence of any argument and (at least until I finish speaking) any contradictor.
Introduction: the dominant view in English law
A victim of extreme criminal menaces is told that unless she steals goods then she, and her family, will be killed. She complies, steals the goods and provides them to the menacing person. The circumstances provide her with a defence to the crime of theft. But the entrenched view is that she is liable for the tort of conversion because duress is not a defence to the commission of a tort.
The short point of this paper is to express doubt about the view that duress is not a defence to a tort. Our position is a preliminary one.
It has yet to be tested against the concrete reality of a detailed factual scenario. But the following steps cast doubt on the dominant view:
(1) The authority against recognition of a defence of duress is not conclusive and is based upon a false premise.
(2) The operation of pressure in the criminal law has developed in tandem with the law of torts in relation to the formulation of liability rules. The same process, if applied to defences, would see the well-recognised defence of duress in criminal law extended to torts.
(3) There is a very fine, almost paper-thin distinction between a defence of necessity in criminal law and the law of torts (both of which have been recognised) and a defence of duress (which has not been recognised in the law of torts).
(4) A defence of duress can be supported as a matter of principle. The most common arguments of principle against the recognition of a defence of duress are not compelling. The argument that the central goal of the law of torts is compensation is, at best, questionable. The argument that a tortfeasor who had a choice whether to act should not be excused from violating the rights of a victim of a tort who had no choice is, at best, question-begging. In contrast, the rationale for the defence, like a tortious defence of necessity, might be that a defendant has a liberty to act possibly qualified by a liability to pay compensation for any loss caused.
We conclude the paper with a section that considers matters of nomenclature which have important effects. Is duress is properly labelled as a 'defence'? How could it be a defence if it turns out to be a matter which a claimant must disprove? Is it a justification or an excuse? Or is it some other type of defence? The recent monograph by James Goudkamp provides invaluable assistance through this minefield of terminology.
(1) The limited authority against a tortious defence of duress
The dominant common law view for nearly four centuries has been that duress does not provide a defence to tortious conduct. 1 Our first point in this paper is to observe that the judicial authority which supports this view is extremely limited and was based upon what is now a false premise.
The decision usually cited is Gilbert v Stone. 2 In that case, Gilbert brought a claim against Stone for trespass and the taking of his horse. Stone pleaded that he had so acted because of twelve armed men who were threatening to kill him unless he stole the horse. Gilbert demurred. Roll J was held that
Stone's plea could not justify his actions, 'for I may not do a trespasse to one for fear of threatnings of another, for by this means the part injured shall have no satisfaction, for he cannot have it of the party that threatned'.
As we explain below, the premise of this decision is now incorrect.
Since the recognition in the 20 th century of the tort of three-party intimidation (described in England as part of a tort of causing loss by unlawful means), a claim could probably be brought by a person in Gilbert's position against the twelve armed men. The armed men committed an unlawful act against Stone, interfering with his freedom to act, and intending to cause loss to Gilbert.
However, Gilbert v Stone was famously referred to with approval in an obiter dictum in the dissenting judgment of Blackstone J in Scott v Shepherd. And these threats may be as effective to work up fears to the extent of the duress, which excuses acts done under its power, as well when the threatening or compelling force is not immediately present at the doing of the acts, as where the acts are done in the actual presence of the compelling force ..
If the removal and loss were done and suffered by Walker, under the stress of fears, well grounded, real, sincere, that the armed force could and would return in a short time, and execute their threats if he did not remove and scatter the cotton; and, if, during this time, Waller was without the power or ability to procure power to resist, and to protect himself and property against the execution of the threats, then Waller is not liable to the plaintiff's action.
A second authority which is sometimes cited as involving recognition of a tortious defence of duress turns out, on closer examination, not to involve such recognition. The case is Cordas v Peerless Transportation Co. 6 In Cordas, a chauffeur jumped from his moving car in order to escape from a gunman. The driverless car mounted the sidewalk and injured a mother and her two children.
Carlin J, in the City Court of New York, held that the chauffeur was not liable to the victims of the accident.
George Fletcher argued that the result in Cordas requires recognition of duress as an excuse to liability in the law of torts: although the risk taken by the cab driver in jumping from the vehicle was unreasonable and excessive, the overwhelmingly coercive circumstances excused him from liability.
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The problem with this argument is that the risk was only unreasonable and excessive if the extraordinary exigencies are ignored. Once the consequences to the chauffeur are taken into account the risk is no longer unreasonable. As Fletcher acknowledged, this was the reasoning of Carlin J. Carlin J explained that the chauffeur was not liable because the question of whether he was negligent needed to be assessed in all the circumstances. It could not be said that he was negligent in acting as he did confronted by a gunman: 'who can be wise, amazed, temperate and furious, loyal and neutral, in a moment'?'
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(2) A defence of duress in the law of torts by analogy with the criminal law
Moving from the limited state of direct authority in relation to a defence of duress in the law of torts, authority for the recognition of a defence of duress can be found by extension of the defence as recognised in the criminal law.
There are several steps to this second argument.
(i) The identical ground of liability based on duress was developed in the law of torts by extension from criminal law.
(ii) The criminal law has developed a sophisticated and concurrent defence of duress and the law of torts could develop coherently by recognition of the same defence.
(i) Tortious liability based on duress was developed by analogy with the criminal law
The modern law in relation to the crime of menaces is contained in various criminal statutes which have a lineage at least as far as Statute 18 Eliz c 5 which created the crime of compounding of penal actions. 9 But the earliest criminal law in relation to menaces was common law. It is in the early common law where we see the requirements which influenced the recognition of the tort of intimidation and became part of the early law of intimidation in the law of torts.
One of the early cases on the common law of menaces was R v To obtain money under a threat of any kind, or to attempt to do it is no doubt an immoral action; but to make it indictable the threat must be of such a nature as is calculated to overcome a firm and prudent man.
The accused was acquitted because his threat was one that the victim ought prudently to have resisted. This restriction did not last long. In R v Thomas Smith, 12 Wilde CJ referred to, and explained, Lord Ellenborough's rule that the threat must be such that it was calculated to overcome a firm and prudent man:
That rule must be understood to refer rather to the nature of the threat, than to its probable consequences in any particular case. Whether a threat be criminal or no, cannot be taken to depend on the nerves of the individual threatened, but on the general nature of the evil with which he is threatened. Threats attended with duress, or threats of duress, or of other personal violence, or of great injury, such as is imported by this letter will come within the rule.
In other words, there is no requirement that the person threatened have the nerves of a firm and prudent person. The focus is upon whether the threat is of such a serious nature that it would overcome a firm and prudent person.
As the crime of menaces developed, there was no requirement that the threat concern unlawful action. One of the most common examples of menaces was a threat to report an act to the authorities, an entirely lawful action (such as the threat in Southerton of reporting the vendor to the prosecuting authorities).
A view began to develop in the early twentieth century that a person could not be guilty of the crime of menaces unless the threat was one of unlawful conduct.
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This new restriction was short lived. any menacing action or language, the influence of which no man of ordinary firmness or strength of mind can reasonably be expected to resist if used or employed with the intent to destroy the freedom of will in another, and to compel him through fear of such menaces to do that which it is not his will to do, and which being done is calculated to cause injury to him or some other person, amounts to an attempt to intimidate and coerce; and if such attempt is successful, the object attained under such influence is attained by coercion, and the person wrongfully injured by it, whether in his person, property, or rights, may sue the coercer for reparation in damages.
The recognised as a defence to a crime in cases where the compulsion was applied by a body of rebels or riots and in which the offender took a subordinate part in the offence. Stephen was critical of the defence, arguing that compulsion by threats ought in no case whatever to be admitted as an excuse for crime, though it may, and ought, to operate in mitigation of punishment in most cases.
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The availability of the defence was historically confined to circumstances in which the accused was facing death for non-compliance with the demands of a third party. Thus Sir Matthew Hale said that 24 if a man be desperately assaulted, and in peril of death, and cannot otherwise escape, unless to satisfy his assailant's fury he will kill an innocent person then present, the fear and actual force will not acquit him of the crime and punishment of murder, if he commit the fact; for he ought rather to die himself, than kill an innocent.
Duress was confined to a person faced with 'actual and inevitable danger to his own life'; fear alone would not be enough.
25
In these early formulations of the defence, the only force that would excuse the criminal act was 'force upon the person, and present fear of death' 26 so that 'an apprehension, though ever so well founded, of having property wasted or destroyed, or of suffering any other mischief not endangering the person of the party, will be no excuse'.
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In McGrowther's Case, Lee CJ directed the jury that 'the fear of having houses burnt, or goods spilled, supposing that to have been the case of the prisoner, is no excuse in the eyes of the law joining and marching with rebels'. 28 To permit one to break the law in order to protect property would mean that it 'would be in the power of any leader of a rebellion to indemnify all his followers'. The proper scope of, and restrictions upon, the plea of duress as a defence to a crime in English law were considered in the more recent case of R v Z. 32 In that case, the defendant had been convicted of aggravated burglary. At trial, the defendant admitted the burglary but pleaded that he had been coerced into acting as he did by threats of harm directed against him and his family.
According to the defendant, the person who had threatened him was a drug dealer with a reputation for being violent. 2. To found a plea of duress the threat relied on must be to cause death or serious injury.
3. The threat must be directed against the defendant or his immediate family or someone close to him.
4. The relevant tests pertaining to duress have been largely stated objectively, with reference to the reasonableness of the defendant's perceptions and conduct and not with primary reference to his subjective perceptions.
5.The defence of duress is available only where the criminal conduct which is sought to be excused has been directly caused by the threats upon which reliance is placed.
6. The defendant may excuse his criminal conduct on grounds of duress only if there was no evasive action that the defendant could reasonably have been expected to take. It is open for the law of torts to develop the same defence just as the law of torts borrowed from the criminal law in developing an action based upon unlawful pressure.
(3) Overlap between a defence of necessity and a defence of duress
A third aspect of our argument that a tortious defence of duress might be recognised is that the boundary between the recognised defence of necessity and a defence of duress can be paper thin whether in criminal law or the law of torts.
(i) Necessity in criminal law
The history of English judicial recognition of the defence of necessity to a crime dates back to the 16 th Century decision of Reniger v Fogossa. 37 In that case the Court appeared to accept the argument of Sergeant Pollard in which necessity was recognised as a defence alongside compulsion or duress:
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In every law there are some things which when they happen a man may break the words of the law, and yet no break the law itself; and such things are exempted out of the penalty of the law… where the words of them are broken to avoid greater inconveniences, or through necessity, or by compulsion… Three years after the decision in the famous case of R v Dudley and Stephens, 39 Stephen described the doctrine in the following terms: 40 An act which would otherwise be a crime may in some cases be excused if the person accused can show that it was done only in order to avoid consequences which could not otherwise be avoided, and which, if they had followed, would have inflicted upon him or upon others whom he was bound to protect inevitable and irreparable evil, that no more was done than was reasonably necessary for that purpose, and that the evil inflicted by it was not disproportionate to the evil avoided. The extent of this principle is unascertained. It does not extend to the case of shipwrecked sailors who kill a boy, on of their number, in order to eat his body.
The defence of necessity to a crime was considered in detail by the person. F's mother sought a declaration that the performance of the operation would be lawful. After referring to examples of public necessity and private necessity, Lord Goff explained that there is a third group of cases in which a necessity defence is recognised:
There is, however, a third group of cases, which is also properly described as founded upon the principle of necessity and which is more pertinent to the resolution of the problem in the present case. These cases are concerned with action taken as a matter of necessity to assist another person without his consent.
To give a simple example, a man who seizes another and forcibly drags him from the path of an oncoming vehicle, thereby saving him from injury or even death, commits no wrong. But there are many emanations of this principle, to be found scattered through the books. These are concerned not only with the preservation of the life or health of the assisted person, but also with the preservation of his property (sometimes an animal, sometimes an ordinary chattel) and even to certain conduct on his behalf in the administration of his affairs. Where there is a pre-existing relationship between the parties, the intervenor is usually said to act as an agent of necessity on behalf of the principal in whose interests he acts, and his action can often, with not too much artificiality, be referred to the pre-existing relationship between them. Whether the intervenor may be entitled either to reimbursement or to remuneration raises separate questions which are not relevant in the present case.
Although these three categories of necessity as a defence to a tort appear to have the potential for broad application, courts have insisted that they be applied with circumspection. But when and how far is the plea of necessity made available to one who is prima facie guilty of tort? Well, one thing emerges with clarity from the decisions, and that is that the law regards with the deepest suspicion any remedies of self-help, and permits those remedies to be resorted to only in very special circumstances. The reason for such circumspection is clearnecessity can very easily become simply a mask for anarchy. As far as my reading goes, it appears that all the cases where a plea of necessity has succeeded are cases which deal with an urgent situation of imminent peril.
(iii) The lack of a clear distinction between necessity and duress
The following three observations illustrate that there is, at least, a conceptual oddity in recognising a tortious defence of necessity but not a tortious defence of duress. Thirdly, it is extremely difficult to maintain a conceptual separation of the defences of duress and necessity. Indeed, the defence of necessity is sometimes expanded to include, or analogise with, cases of duress described as 'duress of circumstances'. 53 And the defence of duress is sometimes described as [An] accused may drive dangerously in order to avoid an immediate threat of death from an incipient heart attack, or to avoid an immediate threat of death by drowning in a flood or to avoid an immediate threat of death by drowning due to the deliberate actings of a third party. For the purposes of deciding whether they afford a defence to a charge of dangerous driving, the law should regard all of these threats in the same way.
The treatment of the defences of necessity and duress as part of the same principle is also well established in English law. As Lord Hailsham said in R v
There is, of course, an obvious distinction between duress and necessity as potential defences; duress arises from the wrongful threats or violence of another human being and necessity arises from any other objective dangers threatening the accused. This, however, is, in my view a distinction without a relevant difference, since on this view duress is only that species of the genus of necessity which is caused by wrongful threats. I cannot see that there is any way in which a person of ordinary fortitude can be excused from the one type of pressure on his will rather than the other.
Rupert Cross argued that it would be 'the apotheosis of absurdity' to allow a defence of duress by threats while disallowing it for duress of circumstances where the compulsion on the defendant is exactly the same. 62 A strong argument can be made that the reverse should also apply in the law of torts. That is, it can be argued that there is no principled reason to recognise a defence of necessity in the law of torts but to refuse a defence of duress.
(4) The theoretical basis for recognition of a defence of duress (i) The objection that a defence of duress is inconsistent with the goal of the law of torts
The first objection to the availability of a defence of duress in the law of torts is premised upon a perceived inconsistency between the recognition of when, given what is alleged, the plaintiff had no choice at all'. 63 According to
Epstein, the defence of compulsion imposed upon the defendant by the acts or threats of a third party should not be recognised because it constitutes an attempt by the defendant to shift the costs of his own problems to the plaintiff: 64 ' [o]ne man should not be able to solve his own problems at the expense of physical harm to another because the defendant had the choice of harming or being harmed when the plaintiff had no choice at all'. 65 The notion that compensation is the fundamental goal of the law of torts also casts doubt upon all of the arguments above concerning extensions and analogies with the criminal law. As J C Smith, explained, in his consideration of the interaction between criminal law defences and civil liability: 66 The object of the civil law is to provide compensation for some injury which has occurred and to decide on which of two persons the loss should properly fall. The damage has been done, it has been done by the defendant and -we will assume -to a perfectly innocent person; and, as between that person and the defendant, certainly if he has been negligent, the defendant ought to bear the loss. But in the criminal court we are concerned not with compensation (except incidentally), but with punishment. The question is not how to allocate the burden of some existing loss but whether a new loss should be inflicted on the defendantloss of his liberty or loss of his money by the imposition of a fine which goes to the state, not the victim. The question is whether the defendant deserves to be punished.
There are three answers to this objection concerning compensation as the fundamental goal of the law of torts: one partial answer and two complete answers.
The partial answer is that, unlike at the time of Gilbert v Stone, the common law now recognises a tort of intimidation. A third party who, with the requisite intention to cause loss to the claimant, induces the defendant by unlawful threats to commit a tort which causes loss to the claimant will be liable to the claimant for the tort of intimidation. The claimant will potentially have a source to recover compensation even if the third party might not have the means to pay. The answer is only partial because the third party might not be a source of complete compensation.
The second answer is that even if compensation were thought to be a fundamental goal and compensation from the defendant were thought to be essential even when the defendant is subjected to extreme duress then duress could still be a defence (as a privilege) but it could be made subject to a liability to pay compensation for any loss caused. In other words, the defendant could lawfully act in the manner in which he or she did as a result of the duress, and could not be injuncted from doing so, but would remain liable to pay compensation.
The third answer is much more controversial. This complete answer is that the basic goal of the law of torts is not to compensate for loss but is instead a concern with a person's rights. This is the basic thesis of Robert Stevens' influential and powerful monograph Torts and Rights. 67 Many arguments could be made in favour of the thesis concerning rights over the thesis that the fundamental goal of the law of torts is compensation. If the latter were correct why are many torts actionable without any loss being suffered? Why are injunctions awarded to prevent tortious conduct? Why do gain-based damages, or exemplary damages, exist for torts? Indeed, if the fundamental goal of the law of torts is compensation then the entire system of torts becomes hard to justify if empirical evidence is accepted that compensation might be delivered far more cheaply, and considerably more effectively, by state systems of compensation.
Nevertheless, this complete answer is controversial because of the dogma, insisted upon by many commentators and courts, that, in the famous words of one of Australia's greatest judges, compensation is the 'one principle that is absolutely firm, and which must control all else'. In criminal law, the defence of duress has sometimes erroneously been said to be based upon the will of the accused having been overborne by the wrongful threats imposed by another to inflict harm on the accused or the accused's family. 69 Hence, Lord Parker in R v Hudson 70 spoke of the commission of the alleged offence no longer being the voluntary act of the accused.
The same erroneous assumption concerning the operation of the defence of duress, has led the rationale for the defence to be asserted to be, in the words of Murnaghan J, that '[a]ll the elements producing culpability concur in this conviction except the free exercise of will, and the point is accordingly narrowed down to the consideration whether there was such an absence of will as to absolve from guilt'. 71 Even Blackstone apparently placed the defence of duress on the footing that it negatived the voluntariness required by the intention element of the offence. Blackstone said that '[a]s punishments are … only inflicted for the abuse of … free will … it is highly just and equitable that a man should be excused for those acts which are done through unavoidable force and compulsion'. 72 In Australia, duress has also been differentiated from necessity on the basis that duress, unlike necessity, is said to involve a situation in which 'the person's mind is not irresistibly overcome by external pressures'. 73 The notion that duress operates to negate the voluntariness element of an offence or tort should be rejected both as a matter of principle and as a matter of authority. [w]hen we move to the civil law paradigm of liability, the inadequacies of the choice theory of responsibility [become] obvious. In the civil law paradigm, the interests [rights] of victims are given at least as much weight as those of agents. This is reflected in the fact that the basic measure of civil law remedies is the impact of the proscribed conduct on the victim, not the nature of the agent's conduct or the quality of the agent's will. 74 The reason why duress does not 'destroy' or 'overcome' the will was explained by James Fitzjames Stephen:
Smith v Stone
A criminal walking to execution is under compulsion if any man can be said to be so, but his motions are just as much voluntary actions as if he was going to leave his place of confinement and regain his liberty. He walks to his death because he prefers it to being carried. This is choice, though it is a choice between extreme evils.
The 
(c) Rejecting the argument as a matter of authority
As a matter of authority, the view that the effect of duress is to negate the element of voluntariness was rejected by Lord Wilberforce in R v Lynch.
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Lord Wilberforce explained that whatever the ultimate analysis in jurisprudence may be, the best opinion, as reflected in decisions of judges and in writers, seems to be that duress per minas is something which is superimposed upon the other ingredients which by themselves would make up: an offence, i.e., upon act and intention ... One may note-and the comparison is satisfactory-that an analogous result is achieved in a civil law context: duress does not destroy the will, for example, to enter into a contract, but prevents the law from accepting what has happened as a contract valid in law Lord Wilberforce's view is also consistent with the foundation upon which the criminal defence was initially recognised. The focus was upon the boundaries of the wrong once the elements were proved. It was not a focus on the boundaries of voluntariness or intention required for proof of the offence.
By the mid-17 th century Hobbes said that 80 If a man by the terror of present death, be compelled to do a fact against the law, he is totally excused, because no law can oblige a man to abandon his own preservation. And supposing such a law were obligatory yet a man would reason thus, If I do it not, I die presently; if I do it, I die afterwards; therefore by doing it, there is time of life gained; nature therefore compels him to the fact.
More recently, the suggestion that duress operates to negative the element of intention was rejected by the Supreme Court of Canada.
(d) A different basis for recognition of a defence of duress: a privilege
The answer to this second objection is therefore as follows: if duress is to be recognised as a defence in the law of torts, as a matter of principle and authority it should not be based on a notion that it negates the intention required for an intentional tort. It must be based upon some privilege which is external to the elements of the offence. Although duress shares with every privilege the difficulty of principle involved in determining the boundaries of the privilege, Lord Bridge was correct in his speech in Howe 82 to reject the conception of the defence of duress as negating voluntariness:
The defence of duress, as a general defence available at common law which is sufficient to negative the criminal liability of a defendant against whom every ingredient of an offence has otherwise been proved, is difficult to rationalise or explain by reference to any coherent principle of jurisprudence. The theory that the party acting under duress is so far deprived of volition as to lack the necessary criminal intent has been clearly shown to be fallacious.
On the other hand, Lord Bridge's suggestion that the defence is otherwise difficult to explain or rationalise by reference to coherent principle need not be accepted. The answer is that the defence of duress operates as a privilege. It does not negate intention but it involves recognition that when certain criteria are satisfied no duty will exist.
This conception of duress as a privilege is also consistent with the approach taken to necessity which, on any view, is at least a closely related defence. In relation to necessity this can be seen from the various decision in In re F (Mental Patient: Sterilisation). In the Court of Appeal, Neill LJ held that the performance of the operation would be lawful because it was in the public interest. In the House of Lords it was held that the operation was lawful because of the defence of necessity. But Lord Griffiths suggested that there was no difference between these two formulations:
Whether one arrives at this conclusion by applying a principle of 'necessity' as do Lord Goff of Chieveley and Lord Brandon of Oakbrook or by saying that it is in the public interest as did Neill L.J. in the Court of Appeal, appear to me to be inextricably interrelated conceptual justifications for the humane development of the common law. Why is it necessary that the mentally incompetent should be given treatment to which they lack the capacity to consent? The answer must surely be because it is in the public interest that it should be so.
Labelling of duress: a 'defence', an 'excuse', a 'justification' or a 'privilege'?
In criminal law, it is unclear how the defence of duress should properly be labelled. In Lynch, Lord Simon observed that a 'principal difficulty in this branch of the law is the chaotic terminology, whether in judgments, academic writings or statutes.' 83 This uncertainty would undoubtedly flow into the law of torts if duress were recognised as a tortious defence.
The uncertainties can be illustrated by Lord Bingham's remarks in R v Z that where the defence of duress is made out it does not ordinarily operate to negate any legal ingredient of the crime which the defendant has committed nor to justify the accused's conduct. 84 Rather, duress is properly regarded as a defence which, if raised and not disproved, excuses what would otherwise be criminal conduct. 85 Several issues flow from this.
First, in what sense is duress a 'defence' if the onus of negating the 'defence' lies on the claimant? In particular, as James Goudkamp has observed, it is well recognised that the onus of proof is on a defendant to establish the facts which enliven a defence. 86 There are two answers to this apparent conundrum. The first, in criminal law, lies in the difference between what is sometimes described as an 'evidentiary onus' and a 'substantive onus'. An evidentiary onus requires a defendant to show that, on the evidence in the case, there is an issue as to the matter in question fit for consideration by the tribunal of fact. 87 Once this is done, the substantive onus is sometimes placed upon the claimant to disprove the defence. In this sense, duress can understandably be described as a defence, in precisely the terms in which Goudkamp, with some precision, identifies a 'defence'. It is a 'liability defeating rule that is external to the elements of the claimant's cause of action'. 88 Of course, the concept of a 'defence' was never limited to this sense of 'confession and avoidance'. A defence has always included a plea by way of denial which, in most pleadings today, involves denial of some or all factual elements necessary for proof of a claim. Goudkamp would prefer to use the word 'denial' to describe this manner of responding to a claim in a defence plea.
The second answer is that a defence of duress in the civil law of torts need not involve the same onus as the defence in the criminal law. For instance, the defence of self-defence in criminal law imposes an onus upon the prosecution but the onus in civil law lies upon the defendant.
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Second, is it accurate to describe duress as an 'excuse' rather than as a 'justification'? There are three difficulties with answering this question.
One difficulty with attempting to answer this question is that as a matter of authority, cases use the terms in different senses. As we explained above, in R v Z the language of excuse was also used by Lord Bingham to described the defence of duress. But on other occasions duress is described as a justification.
For instance, Stephen considered that '[i]t is just possible to imagine cases in which the expediency of breaking the law is so overwhelmingly great that people may be justified in breaking it'. 90 In the closely analogous cases of the necessity defence, the language of justification has also commonly been Criminal theory recognizes a distinction between 'justifications' and 'excuses'. A 'justification' challenges the wrongfulness of an action which technically constitutes a crime. The police officer who shoots the hostagetaker, the innocent object of an assault who uses force to defend himself against his assailant, the Good Samaritan who commandeers a car and breaks the speed laws to rush an accident victim to the hospital, these are all actors whose actions we consider rightful, not wrongful. For such actions people are often praised, as motivated by some great or noble object. The concept of punishment often seems incompatible with the social approval bestowed on the doer. In contrast, an 'excuse' concedes the wrongfulness of the action but asserts that the circumstances under which it was done are such that it ought not to be attributed to the actor. The perpetrator who is incapable, owing to a disease of the mind, of appreciating the nature and consequences of his acts, the person who labours under a mistake of fact, the drunkard, the sleepwalker ...
In that case, Dickson J (with whom Ritchie, Chouinard and Lamer concurred) concluded that the defence of necessity was an excuse, not a justification. Necessity was said to involve a utilitarian choice of one evil ahead of the greater evil that would result in complying with the law. In the words of Blackstone it involves a 'choice of two evils'. Dickson J explained that the reason why the defence did not involve a justification is because to do so would invite a court, contrary to the judicial function, to second-guess the legislature and to assess the relative merits of social policies underlying criminal prohibitions. On the other hand, with an excuse praise is not bestowed, only pardon.
However, if Dickson J's definition is adopted it is strongly arguable that by defining necessity as an excuse on that definition still involves trespassing beyond the limits of judicial power. In the context of a criminal law sentencing regime which generally permits a wide range of possible sentences, from spent convictions with no punishment to lengthy terms of imprisonment, how is it legitimate for a judge, without statutory authority, to confer a 'judicial pardon' and conclude that although the offence has been committed the offender is not liable to be sentenced and will be deemed to be not guilty.
A further difficulty with the approach of Dickson J is how it is possible to differentiate between justification and excuse on the basis of justified actions being those which the judge considers to be 'rightful' or subject to 'social approval'. In jurisdictions in which the relevant offence is a common law offence, there is an incongruity between, on the one hand, saying that the conduct amounts to an offence but, on the other hand, concluding that the offender is not guilty because the conduct would be approved socially? This difficulty is even greater in circumstances in which the offence is statutory.
Further, how is 'social approval' to be assessed? One suggestion made by Finally, even if a consistent and coherent scheme for definition of excuse and justification could be established, it is likely that, as Goudkamp recognises, these concepts would not exhaust all defences in the law of torts.
In the case of duress, there is a coherent alternative approach, independent of the terminology of excuse and justification, which is to understand the defence by reference to the jural relations recognised almost a century ago by Wesley Hohfeld. In Hohfeld's well accepted and understood terminology we could comprehend duress as a privilege or liberty. The defence of duress would involve releasing a defendant from a duty which would otherwise exist by reference to the same considerations of principle employed by the common law in determining the scope or extent of any duty. The recognition of a privilege means that the conduct of the accused or defendant was not criminal or tortious. The privilege is still a defence in the coherent sense in which Goudkamp defines a defence: it is external to the elements of the duty even if (as in the criminal law) the onus is upon the defendant to show that there is evidence to support the raising of the defence before the substantive onus is imposed.
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We consider that if the defence of duress were to be recognised as a tortious defence then it ought to be regarded as a privilege; the language of justification and excuse, even if it is to be preserved in the criminal law, should be eschewed in the law of torts.
Conclusion
In In re L, 96 Lord Goff observed that it 'is perhaps surprising ... that the significant role [that the defence of necessity] has to play in the law of torts has come to be recognised at so late a stage in the development of our law'. This applies a fortiori to duress in the law of torts.
The purpose of this paper has been to challenge the nearly unanimous approach in commentary over nearly four centuries which has denied the existence of duress as a defence to a tort. There were four strands to our argument: (1) the limited and questionable authority upon which the denial is based; (2) analogy with the criminal law; (3) analogy and overlap with the recognised defence of necessity; and (4) a coherent theoretical foundation.
Although we have sketched a possible theoretical foundation for the defence of duress, if it were to be recognised there would remain significant questions. 
